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First Supplement to Memorandum 87-96
Subject: Study L-1046 - Nondomiciliary Decedents (State Bar Comments)

Attached to this supplement is a report from a team of the
Executive Committee of the State Bar Estate Planning, Trust and Probate
Law Section relating to the statute on nondomiciliary decedents, Much
of the letter relates to an earlier draft. For the most part, the team
is in agreement with the draft attached to Memorandum 87-96. This

supplement discusses only the issues that still remain.

§ 12520. Applicable procedure

The State Bar Team suggests that we provide a procedure "to deal
with the effect of a determination of another Jjurisdietion that the
decedent died Intestate or that a will offered for probate is not wvalid
where the basis for that determinatien is inconsistent with California
law." (See Exhibit 1, p. 2, ¥ 7.) This issue was discussed at the
October meeting and the Commission decided not to attempt to provide
comprehensive rules in this statute. 0One of the team's concerns is
answered by existing law. Under Section 6113, & will that is not valid
under the law of a decedent’s domicile may still be wvalid as to
property subject to Californla jurisdiction under applicable conflict

of laws rulesd.

§ 12525, Appointment of personal representative

The Team suggests the omission of this section requiring the
appointment of a personal representative. (See Exhibit 1, p. 3, €1 9.)
The team states that there are cases where admission of the will to
probate is needed, but a personal representative is not. The staff

agrees that this section i1s unnecessary.

12530, Application of general provisions

The Team suggests that the comment to this section be revised as
follows and the staff concurs:

Comment., Section 12530 makes clear that the general




provisions relating to estate administration apply to
administration by¥-——a-—-foreiegn—percsonal-—representative——under|
this chapter, except as otherwise provided. For exceptions,
see, e,g., OSection 12540 {(conditions for distribution to
sister state personal representative).

§ 12570. Collection o©of personal property of small estate without

ancillary administration
The Team asks why the procedure for collection of property without

administration is limited to perscnal property. (See Exhibit 1, p. 4,
¥ 13.) The affidavit procedure for perscnal property is a substitute
for the more cumbersome procedure of existing Sections 1043-1043a. The
sister state personal representative is given the power to collect the
property on the same footing as a beneficiary since personal property
is subject to the jurisdiction of the court of domicile. The situation
is different for zreal property, since it is subject to California
jurisdiction.

§ 12573. Liability of sister state personal representative taking by
affidavit
The Team believed that there was a "severe problem” with regard to

the 1liability of the sister state personal representative and of
beneficiaries under the affidavit procedure as set out in the earlier
draft, but the Team appears to be generally satisfied with the approach
taken in the current draft. (See Exhibit 1, p. 4-5, 91 14, p. 6, 0 5.)

Code of Civil Procedure § 1913, Sister state judicial records

The Team belleves that the clause "except to the extent authorized
by statute" creates a trap and suggests that we refer specifically to
the sections involved. (See Exhibit 1, p. 5, ¥ 15.) The staff is not
clear on the nature of the Ytrap" created by this language. The
general language avoids the need to amend this section in the future.
Section 1913 is not a model of good drafting, but we have generally not
attempted to redraft ancient general provisions in the Gode of Civil
Procedure. If the Commission is interested in cleaning this section

up, it could be rewritten along the following lines:



SEC. . Section 1913 of the Code of Civil Procedure
is amended to read:

1913, Fhe (a) Subject to subdivision (b}, the effect of
a judicial record of a sister state 1s the same in this state
as In the state where it was made, except that it can only be
enforced here in thijs state by an action or special
proceedingy-and-exeept—alao—that-the,

(b)_The authority of a guardian, conservator, or
committee, or of an executor or administrator, does not
extend beyond the jurisdiction of the govermment under which
such person was invested with authority, except to the extent

expressly authorized by statute.

The word

"expressly" has been added in the last clause to avoid the

inference that an exception may be implied. If desired, we could refer

specifically to Probate Code Sections 12570-12572 in the last clause.

Respectfully submitted,

Stan G. Ulrich
Staff Counsel



Ist Supp. to Memp-87-96

Chaesr

LLOYD W. HOMER, Campleti
Vier-Chair

D. KEITH BILTER, Sax Funcisoe
Adwisrrs

HERMIONE K. BROWN, Las Aupel

THEODORE ). CRANSTON, La jolta °

JAMES D. DEVINE, Muiovr
IRWIN D. GOLDRING, Brorly Fills
KENNETH M. KLUG, Frooe

JAMES C. OPEL, fas Anyccs
LEONARD W. POLLARD I1, Sux Dicgs
JAMES V, QUILLINAN, Mroriain Fiax
JAMES F. ROGERS, Lu Angricr
HUGCH NEAL WELLS II, froine

EXHIBIT 1

ESTATE PLANNING, TRUST AND

PROBATE LAW SECTION
THE STATE BAR OF CALIFORNIA

555 FRANKLIN STREET
SAN FRANCISCO, CA 94102-4498

Study L-1046

Evnvutive Camwitise

KATHRYN A, BALLSUN, Lar Angeier
I KEITH BILTER, Ses Frenciace
OWEN C. FIORE, Sax_fume

JOHN A. GROMALA, Exwte

ANNE K. HILKER, Lo Angeler
WILLIAM HOISINGTON, Sex Fancine
LLOYD W, HOMER., Compbri]

JAY ROSS Machi AHON, Seu Rafaed
STERLING L. ROSS, [, Mill Wl
WILLIAM V. SCHMIDT, Carla Mo
CLARE H. SPRINGS, San Fmuciz
ANN E. STODDEN, Las Angries
JAMES A, WILLETT, Sacronenie
JANET L. WRIGHT, Dans
DIANE C. YV, Dokland

{415) 561-8200

November 9, 1987

James V. Quillanan, Esq.
Attorney at Law

444 Castro St., Suite 900
Mountain View, CA 94041

Re: LRC Memoc 87-72 and LRC Memo B7-96
(Nonresident Decedent -- Revised
Recommendation)

Dear Jim:

This letter was drafted prior to receipt of LRC Memo
87~96 which was received Hovember 9 after our team had
discussed the subject. The letter, other than this paragraph,
is being sent unchanged. A P.S. has been added to the letter
to attempt to deal with LRC Memo 87-96, but the committee as a
whole has not considered the most recent memo. I bhelieve,
however, that mest of the changes that have been made are
consistent with our suggestions. What follows in the body of
this letter, then, is our evaluation of LRC Memo 87-72.

We believe that the revised recommendation takes a
direction far preferable to that of LRC Memo 86-204. We
believe that in general the proposals made in this memorandum
are good ones. We do, however, have some specific comments:

1. We agree with the recommendations of the staff
set forth in the yvellow pages which precede the proposed
statute itself.

2. We do not believe that Section 3-202 of the

Uniform Probate Code (set forth on page 10 of the
recommendation) is necessary. We do believe that this should

be left a case law.
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3. We concur with the suggestion in the draft that
the term "nondomiciliary decedent" be substituted for
"nonresident decedent™ since it is technically more accurate.
The concept of domicile is the relevant concern here, and it
does not seem that there is any reason to refer to residency.
There is enough confusion on this subject in a number of other
contexts, and it seems inappropriate to further confuse the
matter here.

4, The terminology "sister-state,” in light of the
usage of this term in other contexts, seems to contribute to
clarity of thought and expression, and it does not seem that
the goal of neutering all statutes in California should carry
the day here.

5. We believe that the addition of Section 3~203(g)
of the Uniform Probate Code (reproduced on page 1l) would be
useful. In the absence of a contrary provision in the
decedent's will, it would appear that this provision would lead
to better coordinaticn of multiple probates.

6. We concur with the Commission's decision at its
prior meeting to keep Section 12511 in this part and put a
cross-reference to it in the comment to the appropriate section
in the General Rules of Procedure.

7. With regard to Section 12520, we believe that
California should have a procedure to deal with the effect of a
determination of another jurisdiction that the decedent died
intestate or that a will offered for probate is not valid where
the basis for that determination is inconsistent with
California law. If the other jurisdiction determined that the
decedent died intestate but the decedent's will satisfies the
requirements of a holographic will in California, California
should be able to make a determination that the will is valid
for California purposes and admit it to probate here. If a
will is invalidated in another jurisdiction because it had only
two witnesses' signatures, California courts should have an
opportunity to determine that the will is valid under
California law and may be admitted to probate here. We believe
that wills valid under California law should be admitted to
probate and contrcl disposition of property in California even
though the wills may not satisfy the requirements of the
domiciliary jurisdiction. We see nothing to be gained by a
contrary rule.
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8. Under Section 12522, if the will of a
nondomiciliary was admitted in a sister-state, our court is
directed to admit the will to probate here., This provision is,
as noted, consistent with the requirements of the full faith in
credit clause of the U.S. Constitution. California courts are
not, however, required to give full faith in credit to the
order of a foreign nation. We suggest that the word "shall" in
line 3 of Section 12523 be changed to "may." California can
and should question the order of a foreign nation if it is
determined that the rights of the parties have not been
protected as deemed appropriate by California law. If our
notions of fairness {with proper notice, hearing, etc.) are not
part of the foreign proceeding, the court here should not be
required to follow the order of a foreign court. We believe
that use of the provisions of Section 1713.4 of the Uniform
Foreign Money -- Judgments Recognition Act would be useful
here. The court could be given the discretion not to follow
the foreign court's action where any of the objectiocnable
conditions set forth in the statute were found to exist.

9. We are not certain why Section 12525 is
required. There may be reasons for admitting a will of a
nondomiciliary to probate where a personal representative is
not required. Quite frequently this can occur where a power of
appointment has been exercised in a will before it is admitted
to probate, and third parties will not recognize the exercise
under the will as effective. We cannot think of a reason why
this section is necessary.

10, It appears that there may be a typographical
error in the comment to Section 12530. We suggest that the
words "by a foreign personal representative” be deleted from
lines 2 and 3 of the comment. The term "foreign personal
representative" is not defined anywhere, and it appears that
the meaning of the comment remains without those words.

11. The title to Article 4, we believe, should read
"Distribution of Property to Sister-State Personal
Representative."

12. The provisions of Section 12541 authorizing
distribution of real property to a sister-state personal
representative expands the law. We do not know whether this
proposed expansion is feasible. It would seem, by implication,
to incorporate the terms of the law of another state. How will
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a title company here in California know whether or not the
sister-state personal representative has the power to transfer
the property at a subsequent time? What restrictions will be
imposed upon the sister-state personal representative in
dealing with the real estate? Does this not permit the law or
court of another state to affect real property in California?
Has this provision been checked with the representatives of the
title companies of California to see whether the title
companies will insure title passed by a sister-state personal
representative pursuant to a sister-state court order?

13. Section 12570 relating to the collection of
property without administration is specifically made applicable
to personal property but not to real property. If Section
12541 works with respect to real property, why not extend the
affidavit procedure for real property toc a sister-state
personal representative?

14. If a sister-state personal representative uses
the affidavit procedure, presumably that persocnal
representative picks up the liability under Sections
13109-13112, It is suggested that the sister-state personal
representative would be liable only to the extent the property
has not been distributed to the beneficiaries and the
beneficiaries are liable to the extent they have received the
property. If the property is cash, and there is other cash in
the estate, it will be difficult to determine whether or not
"the property has been distributed to the beneficiaries." The
creditor could be left with an impossible burden of proof to
establish the liability of either the personal representative
or the beneficiary. Further, does the creditcr have to go to
the other jurisdiction to enforce liability against the
perscnal representative or the beneficiary? We beliewve there
is a severe problem in this area and that it should be resolved
before the language of the sections is finalized, At this
point, however, we are not sure of what the solution should
be. So far, the best proposal we have come up with is as
follows:

a. As regards perscnal property, if the
non-California fiduciary follows the requirements relating to
publication of notice in California (which would be voluntary),
once all cf the terms of the statute have been complied with,
the perscnal representative can take the personal property free
cof creditors' claims. If the affidavit procedure is used, the
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personal representative takes the property subject to the rules
concerning liability established in the procedure, and that
liability stays with the fiduciary whether or not distributions
are made thereafter to beneficiaries.

b. With regard to real property, we believe
there may be a title problem with the proposed statutes. If we
are correct, an ancillary probate would be required in every
case, regardless of the value of the real estate. If we are
not correct and somehow the problem can be resolved, the
affidavit procedure ought to be available to non-California
fiduciaries, but the fiduciaries should take subject tc the
liability prescribed by that procedure. Any non-California
fiduciary that does not wish the liability can commence probate
here and limit liability.

15. In the conforming revision to Section 1913 of the
Code of Civil Procedure, we believe the last clause {"except to
the extent authorized by statute") creates a trap. Why not
specify with a specific reference to sections that are
involved? Does the word "state" refer to California statutes
or statutes of the sister-state? We would hope that the
language of the section could be improved and clarified to make
its meaning clear to the reader.

Very tfuly yours,

ol

Theodore J. Cranston

015:wpc
4037N

P.5. LRC Memo 87-96 states that only certain sections of the
proposal will be considered at the November meeting. I
will attempt to discuss those portions only in this
pertion of the letter:

1. Section 12513 is new and contains material
we believe should be in the bill. We commented upon the
absence of this material in paragraph 5 of this letter
above,
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2. Sections 12520 through 12523 are commented
upon in paragraphs 7 and 8 above. As you will see, we
believe Section 12520 should be further revised, but we
are in agreement with respect to the change made in
Section 12522.

3. Section 12541 has been modified in a fashion
that we think is consistent with our comments in
paragraph 12 above.

4, Section 542, which is new, appears
appropriate.

5. Sections 12572 and 12573 appear
appropriate. 1In paragraph 14 above, we discuss the issues
addressed in these two sections. While the resolution of
the various problems involved there is not exactly what we
suggested, it appears that the proposed changes are
acceptable. If there is another detailed discussion of
these sections, perhaps the ideas contained in
paragraph 14 above could be discussed with the Commission.

6. All of the conforming amendments seem
appropriate in light of the other changes that have been
made in the statute.



